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SUBMISSION

To the Industrial Relations Select Committee

On the Immigration Bill
Introduction:

This submission is made on behalf of the Auckland Refugee Council Inc.  (ARCI)

ARCI is an NGO non profit organisation working on behalf of asylum seekers and refugees.

Our submission wishes to comment on the following areas:

Immigration and Protection Tribunal

Classified Information

Refugee and International Protection

Biometrics

Detention

Advance Passenger processing

Deportation 
Rights of Children

Decline of Visas

Powers of Immigration Officers

Visas for Persons Unlawfully in New Zealand
Role of the Human Rights Commission

1.
Immigration and Protection Tribunal

It is of grave concern that the Refugee Status Appeals Authority will be replaced under the Bill’s proposed Immigration and Protection Tribunal.  The RSAA is highly respected internationally and our concern is that there will be a possible loss of expertise in refugee law under the proposed Tribunal which will have a broad-range mandate.  

2.
Classified Information

The Bill’s proposed use of classified information undermines the ability for a fair process and the right of people to respond to prejudicial information.  

In addition the definition of classified information is wider than the current definition.  It gives power to Chief Executives of any government agency to designate information as classified.  Furthermore the Chief Executive of a government agency can determine what that Chief Executive presents to the Tribunal and the Tribunal cannot seek information from that Chief Executive, thus limiting the Tribunal’s effectiveness in cases involving classified information.

3.
Refugee and International Protection

We approve the recognition of the international human rights conventions referred to in the Bill.  However the Convention on the Rights of the Child is not included in the Bill nor is a non-refoulement obligation as provided for in Article 3 of the Refugee Convention. This latter omission under the proposed Bill has been criticised by the UN Committee against Torture.

While the Bill sets out provisions for “complementary protection” for those who do not come under the Refugee Convention and includes those who are threatened by situations of generalised or indiscriminate violence, this is negated by Clause 122(b) which denies protection if ‘torture, arbitrary deprivation of life, or cruel treatment’ are generally faced by other persons in their country.  This is inconsistent with New Zealand’s core obligations under the Convention Against Torture and other international human rights conventions.

4.
Biometrics

We believe that the use of biometrics raises privacy issues.  We also have concerns regarding the use of biometric methods for determining the age of child applicants.

5.
Detention

The Bill extends powers of detention to Immigration Officers, who can detain individuals at the airport for up to four hours.  We believe that Immigration Officers may not be appropriately qualified to exercise such powers.  

New arrivals under the Bill may be detained by Police for 96 hours without a Warrant of Commitment, which is an increase in time from the previous 72 hours. We do not believe that any evidence has been advanced by the Minister to justify an increase in the time that a person can be held by police before a Warrant of Commitment is applied for. We submit that it is important that any powers of detention are subject to judicial scrutiny without delay and that the time that a person can be held by police before a Warrant of Commitment is applied for should not be increased in any circumstances.

6.
Advance Passenger Processing

The New Zealand Government  needs to ensure that in controlling immigration and entry, asylum seekers have effective access to asylum and procedures.  Restrictions on entry such as sanctions on airlines or other transporters and the Advance Passenger Processing system should not obstruct this access in practice.

7.
Deportation

Under the current legislation, an asylum seeker who has been granted a temporary permit pending the outcome of his or her application for refugee status may lodge an appeal on humanitarian grounds with the Removal Review Authority against the requirement that he or she leave New Zealand if his or her application for refugee status is declined.

Conversely, an asylum seeker who is not granted a temporary permit pending the outcome of his or her application for refugee status is not entitled to lodge an appeal with the Removal Review Authority. The Auckland Refugee Council has long been concerned about the fact that not all asylum seekers have access to the Removal Review Authority, as the Auckland Refugee Council is aware of many situations where individuals and families have fled persecution but have not been considered refugees within the meaning of the Refugee Convention definition.

The Auckland Refugee Council notes that the Bill makes provision for all persons who are unlawfully in New Zealand (subject to clause 105) to lodge an appeal to the Tribunal under Clause 185 on humanitarian grounds against their liability for deportation. This appears to remove the current distinction between asylum seekers who currently have access to a humanitarian appeal (by virtue of holding a temporary permit) and those that do not and is therefore welcomed by the Auckland Refugee Council. However, we are concerned that the time limit for an asylum seeker to lodge a humanitarian appeal appears to expire 42 days after the asylum seeker’s arrival in New Zealand and further, that asylum seekers who are deemed to be unlawfully in New Zealand are not entitled to be served with a deportation liability notice. 

We submit that an asylum seeker whose refugee claim is unsuccessful should be afforded the same rights as other persons liable for removal and therefore should be served with a deportation liability notice at the time that his or her appeal rights in relation to his or her refugee status claim have been exhausted. We also submit that the 42 day time limit for lodging an appeal on humanitarian grounds against an asylum seeker’s liability for deportation should commence on the date that his or her appeal rights in relation to his or her refugee status claim have been exhausted.

8.
Rights of Children 

Under the Bill children born in New Zealand to immigrant parents whose status is irregular, cannot claim citizenship.  This could leave a child stateless in New Zealand.

We agree with the proposal that children who are in New Zealand irregularly can continue to attend compulsory education. We submit that all children including those arriving alone should be entitled to education in New Zealand.

9.
Decline of Visas

The bill gives enormous power to immigration officers to decline to grant a visa in certain circumstances, and this is compounded by the removal in clause 171(2) of the right to appeal against such a decision.

Clause 48(6) provides that it is sufficient grounds for the Minister or an immigration officer to decline to grant a visa to a person if the Minister or officer is satisfied that the person –

(a) whether personally or through an agent, in applying for the visa submitted false or misleading information or withheld relevant information that was potentially prejudicial to the grant of the visa; or

(b) did not ensure that an immigration officer was informed of any material change in circumstances between the time of making the application and the time of a decision on the application.

In our experience, immigration officers too easily draw invalid conclusions on the facts. This can be due to a lack of understanding about the geography of the area or presumptions about family status. These are the very circumstances where, in our experience, immigration officers tend to make the most mistakes, and these are the very circumstances in which a right of appeal is necessary.

10.
Powers of Immigration Officers

The bill gives enormous power to immigration officers as follows:

To decline to grant a visa in certain circumstances (Clauses 54 and 55)  and under Clause 39 (2)(b)  allow an immigration officer to vary or cancel conditions of temporary entry class visas that would otherwise apply to a visa of that class or type.

Under Clause 51 it is a matter of the Immigration Officer’s discretion as to whether a visa applied for in the prescribed manner may be granted or refused.  

The above is compounded by:

Subclauses 48(6) (a) and (b) as facts submitted by an applicant may be subject to erroneous interpretation by an Immigration Officer

We are gravely concerned that there is no appeal as follows:

(i) in respect of Clause 171(2) (d);

(ii) In Clause 51(4) there is no right of appeal against the decision of the Immigration Officer;

(iii) in respect of Clause 24 regarding the manner an application is processed;

(iv) in respect of Clause 26 regarding a matter that is in the absolute discretion of the decision maker.

Clause 17 gives Immigration Officers the power to carry out certain compliance activities in respect of detaining a person.  In our opinion this is not the work of an Immigration Officer but should be dealt with by New Zealand Police.

11.
Visas for Persons Unlawfully in New Zealand

Clause 14 provides that no person unlawfully in New Zealand may apply for a visa.

Under Clause 52 the Minister may from time to time grant a visa to a person unlawfully in New Zealand who is not a person in respect of whom a deportation order is in force.

In our experience asylum seekers who have been declined refugee status and who are waiting for the outcome of an appeal to the Removal Review Authority and/or the Minister in respect of removal have to wait up to 12 months without access to work or an emergency benefit.  For families this presents inhumane hardship which is only alleviated by compassionate members of the public.

It is acknowledged that the number of people in this position will be reduced due to the  inclusion in the Bill of other International Treaties thereby bringing those not considered refugees under the UNHCR Convention under the protection of the law.

However, we submit that there may be a small number nevertheless who will need to appeal to the Tribunal and/or the Minister on humanitarian grounds.  We are pleased that there is the facility to apply to the Minister for a visa, but believe that it should be mandatory for those for whom hardship can be proved, to be granted a temporary visa while awaiting the outcome of their removal appeal so that they can support themselves financially through working or receiving an emergency benefit.

12.
Role of Human Rights Commissioner

The role of the Human Rights Commission in relation to this legislation continues to be restrictive.   We do not accept that the Human Rights Act 1993 should not be able to form

the basis of a complaint under this legislation.
13.
Contact Details

Elizabeth Walker

Auckland Refugee Council Inc

PO Box 78 024

Grey Lynn

Auckland Refugee Council
Phone:  09 3787434

Email:   arci.refugee@xtra.co.nz
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